IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 11

Case Nos. 99-347 (MFW
t hrough 99-381 ( MFW

HOVE HEALTH CORPORATI ON OF
AVERI CA, | NC.,

et al.,

(Jointly Adm ni stered Under

Case No. 99-348 (MFW)

Debt or s.

HHCA TEXAS HEALTH SERVI CES,
L.P.,

Pl ai ntiff,

FI RST UNI ON NATI ONAL BANK, as
Agent for the Secured Lenders
for, HOVE HEALTH CORPORATI ON OF
AMERI CA, INC., and its
Affiliates,

Adversary No. A-00-9 (MW

Third-Party
Plaintiff,

V.

LHS HOLDI NGS, | NC.:; LIBERTY
HEALTH SERVI CES, | NC.: NURSES
TODAY M C, INC. and MARK H.
O BRI EN,

Def endant s.

N N N N N N e e e e e e e e e e e e e e e e e e e e e e e

CPI NI O\t

Before the Court is the Defendants’ Mtion to Dismss the
Amended Third Party Conplaint filed by First Union National Bank
(“First Union”). For the reasons set forth bel ow, we deny the

Mbtion to Disniss.

1 This Opinion constitutes the findings of fact and
conclusions of |law of the Court pursuant to Federal Rule of
Bankr upt cy Procedure 7052.



l. FACTUAL AND PROCEDURAL BACKGROUND?

On February 18, 1999, Honme Health Care of Anerica (“HHCA”)
and its affiliates, which includes HHCA Texas Heal th Servi ces,
L.P. (“the Plaintiff”), filed a voluntary petition for relief
under Chapter 11 of the Bankruptcy Code. On January 19, 2000,
the Plaintiff filed an adversary conpl ai nt agai nst the Defendants
seeki ng rei mbursenent for $667,955 that the Heal thcare Financing
Adm ni stration (“HCFA’) clains is owed in overpaynents on a
Medi care provi der agreenent which the Plaintiff had acquired from
t he Def endants.

The Defendants assert that they are entitled to offset or
recoup agai nst the anounts owed by themto the Plaintiff suns
that are due to the Defendants by the Plaintiffs. |In our
June 29, 2000, Opinion, confirnmed today, we denied the
Def endants’ Motion for Partial Sunmmary Judgnment because we were
unabl e to conclude that the acquisition by the Plaintiff of five
conmpani es owned by Mark O Brien was a single integrated
t ransacti on.

The issue presented here by the Defendants’ Mtion to
Dismiss is whether the Third Party Conplaint, which is predicated

on a subordi nation agreenent between the Defendants and First

2 W incorporate herein the background facts set forth in
our June 29, 2000, Opinion, as well as the decision issued
cont enpor aneously herewith on the Defendants’ Motion for
Reconsi deration of the June 29 deci sion.
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Uni on, nust be di sm ssed because on the face of the subordination
agreenent it does not require subordination of setoff or

recouprent rights.

1. JURI SDI CTI ON

This Court has jurisdiction pursuant to 28 U. S.C. § 1334.
This is a core proceeding under 28 U S.C. 8§ 157(b)(2)(A), (B)

(B), (K, and (O.

I11. DI SCUSSI ON

A. St andards for a Motion to DismsSs

Where a party has filed a notion to dismss for failure to
state a claim the Court nust accept the allegations of the
conplaint as true and draw all reasonable factual inferences in

favor of the plaintiff. See, e.qg., Wston v. Conmonwealth of

Pennsyl vani a, No. 99-1608, 2001 W. 539470 (3d Cr. My 22, 2001);

Senerenko v. Cendant Corp., 223 F.3d 165, 180 (3d Gr. 2000). Ww

are required to determ ne whether First Union can prove any set
of facts consistent with its allegations that would entitle it to

relief. See, e.q., Hshon v. King and Spaul ding, 467 U. S. 69, 73

(1984). W therefore accept all of the allegations of the
Amended Third Party Conpl aint as fact for the purpose of deciding

this notion.



In its Anrended Third Party Conplaint, First Union
i ncor porates paragraphs 9 to 51 of the Conplaint filed by the
Plaintiff against the Defendants. Those paragraphs contain the
bases on which the Plaintiff asserts that the Defendants owe it
$667,955. First Union further asserts in its Armended Third Party
Conpl ai nt that any sunms due to the Defendants, including for
setoff or recoupnent, are subordinated to the clainms of the
secured |l enders pursuant to the terns of a Subordination
Agreenment between the Defendants and the secured | enders. The
Subor di nati on Agreenent provides that:

(4) Moratoriumon Renedies. Subordinated
Creditor [the Defendants] shall not

accel erate, denmand, sue for, or conmence any
coll ection or enforcenment action or
proceedi ng, take, receive, accept or retain
any paynent or distribution of any character,
whet her in cash, securities or other

property, in respect of the principal of,
prem umon, or interest on or any fees or

ot her amounts in respect of, the Subordinated
Debt or any collateral security therefor

until all Senior Debt shall have been paid in
full wth interest.

(5) Bankruptcy, Insolvency. In the event of
the institution . . . bankruptcy, . . . or
other simlar proceeding relative to any
borrower, or its property,

(a) all Senior Debt shall first be
paid in full in cash before any
payment or distribution of any
character, whether in cash,
securities or other property, shal
be made in respect of any
Subor di nat ed Debt [except for the
I ssuance of securities or debt

whi ch are subordinated to the
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seni or debt under a plan of
reor gani zation].

The Defendants assert that, by the terns of the Subordination
Agreenent, the subordination does not apply to setoff or
recoupnent rights. Therefore, they assert that the Anmended Third
Party Conpl aint nust be di sm ssed.

W di sagree. The Subordi nati on Agreenment does not expressly
except setoff or recoupnent rights fromthe effect of the
subordination. W are not prepared, in the context of a Mtion
to Dismss in which we nust take all pleaded facts and al
reasonabl e i nferences therefromin favor of First Union, to hold
t hat the Subordi nati on Agreenent cannot include setoff and

recoupnent rights in the absence of such an express excl usion.

V. CONCLUSI ON

For the reasons set forth above, we deny the Defendants’
Motion to Dismss.

An appropriate Order is attached.

BY THE COURT:

Dat ed: October _ , 2001 Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 11

HOVE HEALTH CORPCORATI ON OF
AVERI CA, | NC.,
et al.,

Case Nos. 99-347 (MFW
t hrough 99-381 ( MFW
Debt ors. (Jointly Admi nistered Under
Case No. 99-348 (MW)

HHCA TEXAS HEALTH SERVI CES,
L.P.,

Pl aintiff,

FI RST UNI ON NATI ONAL BANK, as
Agent for the Secured Lenders
for, HOVE HEALTH CORPORATI ON OF
AMERICA, INC., and its
Affiliates,

Adversary No. A-00-9 (MFW

Third-Party
Plaintiff,

V.

LHS HOLDI NGS, I NC.: LIBERTY
HEALTH SERVI CES, | NC.; NURSES
TODAY M C, INC. and MARK H.
O BRI EN,

Def endant s.
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ORDER
AND NOW this day of OCTOBER, 2001, upon consi deration
of the Defendants’ Mtion to Dism ss the Arended Third Party
Conpl aint and the Plaintiffs’ Menoranda of Law in Qpposition
thereto, and for the reasons set forth in the acconpanying

Qpinion, it is hereby



ORDERED t hat the Defendants’ Mtion to Disnmss is DEN ED.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge
cc: See attached
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